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ARGUMENT 

I. 

Th e  tria l cou rt e rron e ou s ly de c lare d an d applie d  th e  law  in  

re in statin g Hill’s  drivin g privile ge s . 

 1. The Director ’s Cla im of Er ror  is Proper ly Preserved . 

 The fir st  poin t  relied on  in  the Director ’s opening br ief sta tes tha t : 

 The t r ia l cour t  er roneously decla red and applied the law in  

reinsta t ing Hill’s dr iving pr ivileges because the cour t ’s judgment  

is, in  rea lity, an  improper  colla tera l a t tack on  Hill’s pr ior  

convict ion  for  possession  of drug parapherna lia , in  tha t  the cour t  

made no specific findings demonst r a t ing how the actua l language 

of sect ion  302.060.1(9), RSMo was unconst itu t iona lly vague and 

the cour t ’s comments a t  t r ia l show tha t  it  based the judgment  on  

whether  the pa r t icu la r  it em tha t  Hill was convicted of possessin g 

should have qua lified as drug parapherna lia  under  sect ion  

195.233, RSMo. 

(Appellan t ’s Brf., p. 7). 

 Hill asser t s tha t  the poin t  relied on  is an  a t tack on  the language of the 

t r ia l cour t ’s judgment , and is thus not  preserved because the Director  did not  

file a  mot ion  to amend the judgment  under  Supreme Cour t  Rule 78.07(c).  
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That  a rgument  misconst rues the na ture of the Director ’s cla im.   The Director  

is not  cla iming tha t  the form or  language of the judgment  was er roneous, or  

tha t  the t r ia l cour t  fa iled to m ake any findings required by sta tu te or  ru le.  

Supreme Cour t  Rule 78.07(c), see also, 8800 Maryland, LLC v. Huntleigh  Fin . 

S rvcs., Inc., et al., 292 S.W.3d 439, 446 (Mo. App. E .D. 2009); Crow v. Crow , 

300 S.W.3d 561, 565-66 (Mo. App. S.D. 2009).  The cla im  ra ised in  the in it ia l 

br ief is t ha t  the t r ia l cour t  er roneously decla red and applied the law in  

reinsta t ing Hill’s dr iving pr ivileges on  the basis tha t  sect ion  302.060.1(9), 

RSMo is unconst itu t iona lly vague.  Tha t  cla im goes to the substance, not  t he 

form, of the judgment .   

 The reference to the wr it ten  judgment  in  the poin t  relied on  was 

inser ted to demonst ra te tha t  the wr it ten  judgment  con ta ined noth ing to 

cont radict  the cour t ’s ora l comments adopt ing Hill’s const itu t iona l a rgument  

tha t  the item of parapherna lia  tha t  Hill was convicted of possessing could 

have been  used to ingest  lega l products, and the r ecord thus demonst r a ted 

tha t  those ora l comments formed the basis for  the cour t ’s ru ling.  S ee 

Pasalich  v. S wanson , 89 S.W.3d 555, 558-59 (Mo. App. W.D. 2002) (ru ling 

tha t  t r ia l cour t ’s ora l sta tements in  gran t ing mot ion  cou ld be used to expla in  

writ ten  order ).  The Director  is not  cla iming tha t  the cour t  was requir ed by 

ru le or  st a tu te to make addit iona l wr it t en  findings , or  tha t  the wr it t en  

findings tha t  were made a re insufficien t  to permit  appella t e review of the 
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judgment .  The cla im tha t  is being made, misapplica t ion  of the law, is not  the 

type of cla im tha t  must  be ra ised in  a  mot ion  to amend the judgment  in  order  

to preserve it  for  review.  8800 Maryland, LLC, 292 S.W.3d a t  446. 

 2. Hill was convicted of an  offense rela ted to cont rolled substances . 

 Hill freely admits tha t  he was convicted in  2005 for  possession  of drug 

parapherna lia .  But  he never theless a rgues tha t  convict ion  was not  for  an  

offense rela ted to cont rolled substances tha t  wou ld prevent  the reinsta tement  

of h is dr iving pr ivileges under  sect ion  302.060.1(9), RSMo.  As noted in  the 

Director ’s opening br ief, the Eastern  Dist r ict  of the Cour t  of Appea ls has 

previously found tha t  the st a tu te cr imina lizing t he possession  of drug 

parapherna lia , sect ion  195.233, RSMo, is an  offense rela ted to cont rolled 

substances as tha t  phrase is used in  sect ion  302.060.1(9), RSMo.  Mayfield  v. 

Dir. of R evenue, 335 S.W.3d 572, 573 (Mo. App. E .D. 2011).  In  reaching tha t  

conclusion , the cour t  const rued sect ion  302.060.1(9), RSMo to determine the 

legisla tu re’s in ten t  behind the phrase “offense rela ted to . . . con t rolled 

substances or  drugs . . . .”  Id .  The cour t  fur ther  noted tha t  sect ion  

302.060.1(9), RSMo, as a  remedia l sta tu te designed to protect  the public, was 

to be libera lly const rued to effect  it s beneficia l purpose.  Id . a t  574.   

 The cour t  concluded tha t  the phrase “rela ted to cont rolled substances 

or  drugs” under  sect ion  302.060.1(9), RSMo “means having some connect ion  

to cont rolled substances or  drugs.”  Id .  The cour t  fur ther  concluded tha t  
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under  the pla in  and ordinary mean ing of “rela ted to,” drug parapherna lia  is 

rela ted to cont rolled substances or  drugs.  Id .  H ill con t inues to main ta in , as 

he did in  the t r ia l cour t , tha t  the Eastern  Dist r ict ’s holding was based on  the 

nature of the it em of parapherna lia  possessed by the defendant , namely a  

crack pipe.  But  the cour t ’s extensive discussion  of the pr inciples of st a tu tory 

const ruct ion  as applied to st a tu tory defin it ions, with  only a  passing r eference 

to the crack pipe, belies tha t  a rgument .  Id .   

 Hill a lso a t tempts an  a rgument  tha t  he was not  convict ed of an  

“offense” because the item he pled guilty to possessing was lega lly purchased 

and because there was no evidence tha t  it  was an  item direct ly rela t ed to 

drugs or  cont rolled substances.  Besides being an  a rgument  tha t  goes to h is 

gu ilt  on  the possession  charge, and which  thus should have been  ra ised 

dur ing the cr imina l proceedings , Hill’s a sser t ion  a lso re lies on  a  st ra ined 

in terpret a t ion  of the word “offense.”  Tha t  term is not  defined in  Chapter  302, 

so it  is appropr ia te to look to other  sta tu tes concern ing the same subject  to 

determine the mean ing of the term.  Am erican  N at. L ife Ins. Co. v. Dir. of 

R evenue, 269 S.W.3d 19, 21 (Mo. banc 2008).  The appropr ia te sta tu t es to look 

to a re conta ined in  the Cr imina l Code, which  defines “offense” as “any felony, 

misdemeanor  or  in fr act ion .”  § 556.061(19), RSMo Cum. Supp. 2008.  

Possession  of drug parapherna lia  is, depending upon the con t rolled substance 

involved, either  a  class A misdemeanor  or  a  class D felony.  § 195.233.2, 
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RSMo 2000.  Thus when Hill was convicted in  2005 of the class A 

misdemeanor  of possession  of drug parapherna lia  in  viola t ion  of sect ion  

195.233, RSMo, wh ich  aga in  he freely admits, he was convicted of an  offense.  

S ee (L.F . 15).  And a s noted above, tha t  offense is one tha t  is rela ted to 

cont rolled substances or  drugs. 

 3. Sect ion  302.060.1(9), RSMo is not  vague. 

 Hill a rgues tha t  sect ion  302.060.1(9), RSMo is unconst itu t iona lly vague 

because it  did not  give h im advance not ice tha t  possessing an  item tha t  he 

had lega lly purchased would la ter  prohibit  reinsta tement  of h is dr iving 

pr ivileges.  But  tha t  a rgument , like the a rgument  made in  the t r ia l cour t , 

confla tes the issue of whether  the sta tu t es defin ing drug parapherna lia  and 

cr imina lizing it s possession  a re vague, a s opposed to a  sta tu te tha t  bars 

reinsta tement  of dr iving pr ivileges to a  person  with  a  r ecen t  convict ion  for  

possession  of drug pa rapherna lia .
1
  And it  over looks tha t  the provisions of 

                                         
1
  Hill’s a rgument  a lso ignores the fact  tha t  the sta tu te cr imina lizing 

possession  of drug parapherna lia  r equir es a  finding tha t  the item possessed 

was actua lly used, or  possessed with  the in ten t  t o use , to “in ject , ingest , 

inha le, or  otherwise in t roduce in to the human body a  cont rolled substance in  

viola t ion  of sect ions 195.005 to 195.425.”  § 195.233.1, RSMo 2000.  To obta in  

a  convict ion  for  possession  of drug parapherna lia  thus r equir es the Sta te to 
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sect ion  302.060.1(9), RSMo are based on  the fact  of convict ion , not  on  the 

conduct  tha t  led to the convict ion .  Hill is aga in  t rying to colla tera lly a t t ack 

h is convict ion  by a t t empt ing to relit iga t e h is gu ilt  of the cr imina l charge for  

which  he was admit tedly convicted.   

 Applica t ion  to sect ion  302.060.1(9), RSMo of the pr inciples under lying 

the void for  vagueness demonst ra te tha t  the sta tu te is const itu t iona l.  The 

void for  vagueness doct r ine ensures tha t  laws give fa ir  and adequate not ice of 

proscr ibed conduct  and protect  aga inst  a rbit ra ry and discr imina tory 

enforcement .  Feldhaus v. S tate, 311 S.W.3d 802, 806 (Mo. banc 2010).  The 

test  in  enforcing the doct r ine is whether  the language conveys to a  person  of 

ordinary in telligence a  sufficien t ly defin ite warn ing as to the proscr ibed 

conduct  when measured by common understanding and pract ices .  Id .   

 This Cour t  considered in  Feldhaus a  cha llenge to a  st a tu te defin ing a  

chronic DWI offender  as a  person  who has pleaded guilty or  been  found guilty 

of four  or  more in toxica t ion -rela ted t ra ffic offenses.  Id . a t  805-06.  The Cour t  

found tha t  the sta tu te clear ly defined a  “chronic offender” and set  for th  

explicit  standa rds necessary for  the enhanced cr im ina l pena lty tha t  applies 

                                                                                                                                   

make a  grea ter  showing than  mere possession  of an  it em tha t  specula t ively 

could be used to ingest  a  con t rolled substance, which  seems to be the gist  of 

Hill’s a rgument .  S ee (Resp.’s Brf., p. 21). 
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to a  person  meet ing tha t  defin it ion .  Id . a t  806.  Sect ion  302.060.1(9), RSMo 

likewise makes clea r  tha t  persons convicted of offenses r ela ted to a lcohol, 

cont rolled substances, or  drugs with in  the ten  years preceding a  request  for  

reinsta tement  of dr iving pr ivileges a re not  eligible for  r einst a tement .   

 Moreover , the sta tu te is not  vague when applied to the fact s of th is 

case.  Id .  By h is  own admission , H ill was convicted in  2005 for  possession  of 

drug parapherna lia .  (Tr . 5).  Not  on ly has tha t  offense a lready been  found to 

be an  offense rela ted to cont rolled substances or  drugs, Mayfield  supra , bu t  

the sta tu te under  which  H ill was convicted is pa r t  of t he “Comprehensive 

Drug Con t rol Act  of 1989.  § 195.005, RSMo 2000.  A person  of ordinary 

in telligence would r ecognize the st a tu te as being one tha t  is rela ted to 

cont rolled substances or  drugs.  Feldhaus, 311 S.W.3d a t  806.   

 Hill goes on  to descr ibe some hypothet ica l scenar ios tha t  he cla ims 

demonst r a tes the vagueness of sect ion  302.060.1(9), RSMo.  As an  in it ia l 

mat ter , it  is inappropr ia te to project  a  void for  vagueness cha llenge to factua l 

situa t ions not  presented in  the case before the Cour t .  Id .   

Hill’s hypothet ica l scenar ios a re fur ther  flawed because they do not  fa ll 

with in  the provisions of the sta tu te.  The fir st  hypothet ica l is a  person  

convicted of passing a  bad check who was h igh  on  drugs or  a lcohol a t  the t ime 

he passed tha t  check.  Sect ion  302.060.1(9), RSMo does not  bar  reinsta tement  

for  persons convicted of offenses in  which  a lcohol or  drugs were involved, it  
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bars reinsta tement  for  persons convicted of offenses tha t  rela te to a lcohol or  

drugs.  An offense r ela ted to a lcohol or  drugs is one where the possession , 

use, sa le, etc. of a lcohol or  drugs or  it ems rela ted to a lcohol or  drugs is an  

element  of the offense and must  be proved beyond a  reasonable doubt  to 

obta in  a  convict ion .  A person  migh t  pass a  bad check while under  the 

influence of a lcohol or  drugs, bu t  being under  the influence  is not  an  element  

tha t  has to be proven  to obta in  a  convict ion  for  tha t  offense.   

The second hypothet ica l tha t  Hill ra ises is a  viola t ion  of a  city 

ordinance rest r ict ing cigaret te smoking.  Aside from the quest ion  of whether  

cigaret tes and the n icot ine they con ta in  would be considered drugs under  

sect ion  302.060.1(9), RSMo, a  viola t ion  of a  city ordinance does not  fa ll under  

the sta tu te because an  “offense” has to be defined by st a tu te.  § 556.026, 

RSMo 2000.    

The t r ia l cour t  er roneously decla red and applied the law when it  found 

tha t  sect ion  302.060.1(9), RSMo was unconst itu t iona lly vague and when it  

reinsta ted Hill’s dr iving pr ivileges.  The judgment  shou ld be reversed and 

remanded with  inst ruct ions to the t r ia l cour t  to en ter  an  order  denying Hill’s 

pet it ion  for  reinsta t ement . 
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II. 

Hill’s  void  for vagu e n e ss  argu m e n t w as  n ot t im e ly  raise d .  

 As noted in  the Director ’s opening br ief, Hill’s const itu t iona l cha llenge 

was ra ised for  the fir st  t ime dur ing the middle of h is closing a rgument  a t  t he 

hear ing on  h is reinsta temen t  pet it ion .  Hill t r ies to excuse h is fa ilure to 

t imely r a ise h is const itu t iona l cha llenge by sh ift ing the blame to the Director  

for  not  appear ing a t  the J u ly 20, 2011 hear ing.  Hill compla ins tha t  t he 

Director  did not  con tact  the cour t  t o advise why it  was not  appear ing for  t r ia l.  

But  the Director  did send the cour t  a  let ter  da ted Apr il 27, 2011, advising 

tha t  she did not  plan  to send a  represen ta t ive to the hear ing unless requested 

to do so by the cour t .  (Supp. L.F . 1).  The Director  advised the cour t  t ha t  

since the Mayfield  case tha t  was cited in  the answer  was on  poin t , the 

Director  had no addit iona l evidence to offer  a t  the hear ing.  (Supp. L.F . 1; 

L.F . 18-19).   The let ter  was copied to Hill’s a t torney, who thus had ample 

not ice tha t  the Director  did n ot  plan  to appear , yet  who took no steps to 

provide advance not ice tha t  he planned to ra ise a  const itu t iona l cla im tha t  

appeared nowhere in  h is pleadings. 

 Hill a lso a rgues tha t  h is pleadings shou ld be deemed to conform to the 

evidence because the const itu t iona l issue was t r ied by express or  implied 

consent .  But  H ill does not  cite to any cases where the t r ied -by-consent  
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doct r ine has been  applied to a  proceeding where one par ty was not  presen t  a t  

the proceeding where the issue was ra ised for  the fir st  t ime.   To the cont ra ry, 

th is Cour t  has sta ted tha t  a  consen t  to t r ia l of an  unpleaded defense should 

not  be implied absent  a  joinder  of issue on  such  defenses.  S chim m el Fur Co. 

v. Am erican  Indem . Co., 440 S.W.2d 932, 939-40 (Mo. 1969).  As noted in  the 

Director ’s opening br ief, Hill’s const itu t iona l cla im is in  the na ture of an  

a ffirmat ive avoidance to an  issue r a ised in  the Director ’s answer , and thus 

should have been  pled in  a  r eply a s requ ired by Supreme Cour t  Rule 55.01.   

 Hill’s reliance on  Dye v. Dir. of Child  S upport Enforcem ent , 811 S.W.2d 

355 (Mo. banc 1991) a lso does not  a id h im.  The por t ion  of the opin ion  to 

which  he cites concerns the quest ion  of th is Cour t ’s au thor ity to consider  the 

const itu t iona l issues ra ised in  the t r ia l cour t .  Id . a t  357-58.  Tha t  au thor ity 

is not  being quest ioned in  th is appea l.  And to the exten t  tha t  Dye can  be r ead 

as permit t ing a  const itu t iona l cla im to be ra ised in  the t r ia l cour t  a t  any t ime 

pr ior  to judgment , it  does not  stand for  the proposit ion  tha t  such  a  cla im can  

proper ly be ra ised and ru led on  in  the absence of explicit  not ice to the 

opposing par ty.  When Hill r a ised h is const itu t iona l cla im in  h is closing 

a rgument , the cour t  should a t  least  have cont inued the hea r ing to give the 

Director  not ice of th is new cla im and an  oppor tun ity to respond.  The cour t  

er red when it  instead ru led on  the cla im, and tha t  judgment  should be 

reversed.  Callier v. Dir. of R evenue, 780 S.W.2d 639, 641 (Mo. banc 1989). 



 13 

CONCLUSION  

 In  view of the foregoing, Appella n t  submits tha t  the judgment  of the 

circu it  cou r t  should be reversed and remanded.   
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